
BEFORETHE ILLINOIS POLLUTION CONTROLBd~-~~

CLERK’ S Or-H

JUL 1. G Z003PEOPLEOF THE STATE OF ILL[NOIS, )

~.TATEc~ILLINOISComplainant, ) pollution Control 00) PCB96-98)
v. ) Enforcement

)
)

SKOKIE VALLEY ASPHALT, CO.,An Illinois )
corporation,EDWIN L FREDERICK,JR., )
individually andasownerandPresidentof Skokie )
Valley AsphaltCo., Inc., andRICHARD J. )
FREDERICK,individually andasownerandVice )
Presidentof SkokieValley AsphaltCo., Inc. )

)
Respondents. )

RESPONDENTS’RESPONSETO COMPLAINANT’S RESPONSETO
RESPONDENTES’J MOTION FOR RECONSIDERATION OF THE BOARD’S ORDER

OF JUNE 5, 2003

TheRespondents,SkokieValleyAsphaltCo.,EdwinL. FrederickandRichardJ.

Frederick,by andthroughtheirattorney,David S. O’Neill, hereinrespondto theComplainant’s

Responseto Respondent[s’]Motion for Reconsiderationof theBoard’sOrderofJune5, 2003.

In supportof its position,theRespondentsstateasfollows:

1. In its Responseto Respondent[s’~JMotion for ReconsiderationoftheBoard’sOrderof

June5, 2003, theComplainantarguesthat theBoard’sJune5, 2003orderis not afinal

orderandthereforeis not ripefor reconsideration.(Resp.at 2.)

2. TheComplainantarguesthat Section101.520only appliesto “final orders”asthat term

is definedin section101.202oftheBoard’sProceduralRulesand becausetheBoard’s

OrderofJune5, 2003doesnot fit thedefinitionofa “final order”, theRespondentsare

not allowedto file aMotion for Reconsiderationof theJune5, 2003 Order.(Resp.at 2.)

3. Thelogic ofthisargumentby theComplainantis so misguidedandunfoundedthatit

makesit difficult to respondto theComplainant’sResponse.

4. Section101.520(a) of theBoard’sProceduralRulesthataddressesMotions for



Reconsiderationdoesnot usetheterm“final order”that is definedin Section101.202but

insteaddifferentiatestherulefrom only “final rules”by using theterm“final Board

rule”. ThereforetheComplainant’sargumentis notevenapplicable.

5. BecausetheRespondents’Motion for ReconsiderationoftheBoard’sOrderofJune5,

2003 is, in fact,amotion for reconsideration,andbecausethe Respondentshaveno

guidanceto determinewhattheterm“final Boardorder”includes,theRespondentsfiled

theMotion in compliancewith Section101.520.

6. As requiredby Section101.520(a)of theBoard’sProceduralRules,theRespondent’s

Motion for ReconsiderationoftheBoard’sOrderof June5, 2003,themotion wasfiled

within 35 daysafterreceiptoftheorder.

7. Evenif theBoardwereto find that Section101.520of theBoard’sProceduralRules

appliesto “final orders”andthattheBoard’s Orderof June5, 2003wasnota“final

order” asthetermis definedin Section101.520, Section101.520is not intendedasabar

for thefiling of all motionsthatdo notpertainto “final orders”. Theclearreadingof

Section10.520indicatesthat it is intendedto beabar for filings motionsfor

considerationoffinal Boardordersmorethan35 daysafterreceiptoftheorderandnot as

abarto filing anyothermotionsthat arenotmotionsfor considerationof“final Board

orders”.

8. If, for somereason,theBoardfinds thattheRespondents’Motion for Reconsiderationof

theBoard’sOrderofJune5, 2003. Shouldnothavebeenfiled subjectto theprovisions

of section101.520 , theRespondentswould still be allowedto file amotion in

accordancewith theprovisionsof section101.500which statesthat“[t]he Boardmay

entertainany motionthepartieswishto file...”. Thereis no issuethattheRespondents’

motion is properlyfiled undersection101.520of theBoard’sproceduralrules.

9. TheComplainantalsomisappliestheprovisionsof section101.920ofthe Board’s

ProceduralRules in its argumentagainsttheRespondents’Motion for Reconsiderationof

theBoard’sOrderofJune5, 2003. Section101.920clearlystatesthat newevidenceand

achangein the law are“included” in thefactorstheBoardwill considerin aruling for a

motion for reconsideration.This languageimplies that otherfactorsarealso to be

considered.



10. Basedon theimplicationthatotherfactorsareto be consideredby theBoard,the

Complainant’sargumentthattheMotion for Reconsiderationshouldbe deniedbecausethe

Respondents’Motion for Reconsiderationdoesnot “provideanynewevidence,or assertany

newchangein thelaw” (Resp.at 4.) is notadispositiveargumentthat would preventthe

Boardfrom adjustingits orderof June5, 2003.

Wherefore,theRespondentrespectfullyrequeststhattheBoarddiscountthe

argumentsmadeby theComplainantandgrantthe itemssoughtin theRespondents’

Motion for Reconsiderationof theBoard’sOrderofJune5, 2003.

/~Jj q~~’
Da~d~.O’Neill

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,IL 60634-1249
(773) 792-1333



CERTIFICATEOF SERVICE

I, theundersigned,certify that I haveservedtheattachedRespondents’Response
to theComplainant’sResponseto Respondent[s’]Motion for Reconsiderationofthe
Board’sOrderofJune5, 2003by handdelivery on July 16, 2003uponthefollowing
party:

Mitchell Cohen
EnvironmentalBureau
Illinois AttorneyGeneral’sOffice
AssistantAttorneyGeneral
100 W. Randolph,11th Floor
Chicago,IL 60601

o~J/
~ DaYi~1S.O~ieilf

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this /~~‘7~)

day ______

~~lic rO~A~I

Ndtar~’Pub’ic, State of Illinois
~ My Commission E.xpir~ /~IO~



CLERK’S OPP!CE

JUL. .1 ~ ~jJQ3
BEFORETHE ILLINOIS POLLUTION CONTROLBOARDSThTEOF ILLINOISPoj/~j0~ControlBoard

PEOPLEOF THE STATE OF ILLINOIS, )
Complainant, )

) PCB96-98
)

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO., )
Respondent )

NOTICE OF FILING

PLEASETAKE NOTICE that I havetodayfiled with theOffice oftheClerk ofthe
PollutionControlBoardtheComplainant’sResponseto Respondent[s’]Motion for
ReconsiderationoftheBoard’sOrderofJune5, 2003,acopyofwhich is herebyserved
uponyou.

/~4NeH1~~

July 16, 2003

DavidS. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
(773)792-1333


